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THE SO-CALLED UNBENDING TEST OF 
NEGLIGENCE. 

" I "HE following criterion of negligence was propounded as a 
-*■ sound principle of law by the Supreme Court of Pennsyl- 
vania in the case of Titus v. Bradford, B. & K. R. R. Co. : 1 

"The unbending test of negligence in methods, machinery 
and appliances is the ordinary usage of the business. No 
man is held by law to a higher degree of skill than the 
fair average of his profession or trade, and the standard 
of due care is the conduct of the average prudent man." 

This decision was rendered in 1890, and the principle as quoted 
has been cited with approval by numerous cases and has, in 
some jurisdictions become apparently so well established as to 
require legislation on the subject before the courts would aban- 
don it. The purpose of this article, however, is to show that 
the so-called "unbending test of negligence," is unsound and 
that it is one which is likely to foster injustice and even iniqui- 
tous practices on the part of employers and others; for the rule 
is not confined in its application to master and servant cases, 
but is often used in actions for injuries to persons and property 
by railway, electric lighting and similar companies. 

But before discussing the rule on reason and principle it 
might be well to consider its status in the various courts of 
this country. 

1. In Virginia. 

The first Virginia case that refers to the Titus case is that 
of Bertha Zinc Co. v. Martin. 2 Although the decision in this 
case depended entirely upon the question of negligence in the 
method used in thawing dynamite, nowhere in the opinion does 
the court lay down the rule of the "unbending test;" but it 
repeatedly instructed the jury that the degree of care to be used 
was that exercised by reasonable and prudent men when using 

1 136 Penn. 618, 20 Atl. 5l7, 518. 
* 93 Va. 791, 22 S. E. 869 (1895). 
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dynamite under similar circumstances. Hence this case is in 
no sense authority in support of the doctrine of the Titus case. 

The case of Norfolk & Western Ry. Co. v. Stevens, 3 was 
an action by the administrator of an engineer against the rail- 
road company for the death of the engineer resulting from the 
alleged negligence of an independent contractor employed by 
the railroad to rebuild a bridge. The decision was made to turn 
entirely upon the railroad's negligence in employing its inde- 
pendent contractor; and whether or not the railroad had used 
the proper methods and appliances for affording safety to its 
employees was not involved in the decision, as the objection 
that it owed a non-assignable duty to its employees was not 
raised. Yet the court went further and quoted at length from 
Bertha Zinc Co. v. Martin and the Titus case, neither of which 
had any bearing upon the instant case, for the sole question 
was whether the railroad was guilty of negligence in selecting 
an independent contractor. 

In the case of Norfolk & Western Ry. Co. v. Cromer, 4 the 
court cites the Titus case and Bertha Zinc Co. v. Martin, but 
does not quote from either and on the contrary properly defines 
ordinary care as follows : 

"Ordinary care depends on the circumstances of the particu- 
lar case and is such care as a person of ordinary prudence 
would exercise under the circumstances." 5 

Nowhere in this decision is there any mention or suggestion 
of the "unbending test." 

And again, in Norfolk & P. Traction Co. v. Ellington, 6 the 
court properly states the rule as follows : 

"The doctrine is settled in this state, by an unbroken line 
of decisions, that the law only imposes upon the master 
the duty of using ordinary care to provide the servant with 
reasonably safe and suitable appliances and instrumentali- 
ties for the work to be done; but the right of selection 
among reasonably adequate and safe methods and instru- 

* 97 Va. 631, 34 S. E. 525 (1899). 
4 99 Va. 763, 40 S. E. 54 (1901). 

' 99 Va. 763, 796, 40 S. E. 54, 59. 

* 108 Va. 245. 249, 61 S. E. 779, 781 (1908). 
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mentalities rests wholly with the master; and, moreover, 
he is not required to furnish the servant with the newest 
and best appliances." 

It is to be regretted that the court once more quotes from the 
Titus case when, it is submitted, the "unbending test" has no 
bearing upon the case under consideration. 

The last Virginia case in which the Titus case was cited is 
that of Norfolk & P. Traction Co. v. Daily. 7 Here the declara- 
tion alleged negligence because of the defendant's failure to 
exercise due care in regard to its electric wiring and to pro- 
vide a suitable and proper lightning arrester. But there was 
no proof of the absence of ordinary care in respect to these 
questions and there was no occasion for the court to go the 
one step further and say that it was the duty of the defendant 
to conform to the general practice and usage of similar com- 
panies in such matters and having measured up to this duty the 
defendant was not negligent. The decision is, therefore, not 
authority for the application of the "unbending test." 

The above five decisions are the only ones in which the Vir- 
ginia court has expressly cited the Titus case; however, in a 
number of others it has cited one or more of these five and ap- 
parently approved the "unbending test." 8 Yet it is shown above 
that not one of the five leading cases in Virginia is author- 
ity for the application of the "unbending test" and the Virginia 
court should not feel that by reason of the rule of stare decisis 
it is bound to continue the application of the "unbending test." 

2. In the United States Generally. 

The authorities on the question are in hopeless conflict and 
it can not be said that the majority is in accord with either view. 
The decisions have been abundant on each side and even the 
more recent cases seem in conflict. 9 

' 111 Va. 665, 69 S. E. 963 (1911). 

* Potomac, F. & P. R. R. Co. v. Chichester, 111 Va. 152, 68 S. E. 40.4; 
Lane Bros. v. Barnard, 111 Va. 680, 69 S. E. 969; Southern Ry. Co. v. 
Foster, 111 Va. 770, 69 S. E. 972; Bowles v. Virginia Soap Stone Co., 
115 Va. 703. 

* See excellent note in 16 L. R. A. (N. S.) 128, where the authorities 
are collected. 
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3. In Federal Courts. 

The decisions of the United States Supreme Court and the 
district courts and circuit courts of appeal are uniformly op- 
posed to the adoption of the rule and refuse to allow the com- 
mon usage to be treated as a standard or test of negligence. 10 

The leading case decided by the Supreme Court of the United 
States is that of Wabash Railway Co. v. McDaniels, 11 decided 
in 1882, in the opinion of which appears the following: 

"To say, as a matter of law, that a railroad corporation dis- 
charged its obligation to an employee,— in respect of the 
fitness of co-employees whose negligence has caused him 
to be injured, — by exercising, not that degree of care which 
ought to have been observed, but only such as like corpora- 
tions are accustomed to observe, would go far towards re- 
lieving them of all responsibility whatever for negligence 
in the selection and retention of incompetent servants. If 
the general practice of such corporations in the appointment 
of servants is evidence which a jury may consider in de- 
termining whether, in the particular case, the requisite de- 
gree of care was observed, such practice cannot be taken 
as conclusive upon the inquiry as to the care which ought 
to have been exercised. A degree of care ordinarily exer- 
cised in such matters may not be due, or reasonable, or 
proper care, and therefore, not ordinary care, within the 
meaning of the law." 12 

On Reason and Principle. 

For the purpose of discussing the rule upon reason and prin- 
ciple, attention is called to the statement of it at the beginning 
of this article. 

There is no mention whatever in the "unbending test" of the 
necessity of considering the surrounding facts and circumstances 
in a particular case to which the test is to be applied. This would 
not be a material objection to the application of the rule where 
there are no peculiar facts and circumstances. It would then 

10 Texas & Pac. R. R. Co. v. Behymer, 18!) U. S. 468; Wabash Ry. 
Co. v. McDaniels, 107 U. S. 454; Chicago, etc., R. R. Co. v. Moore, 92 
C. C. A. 357, 166 Fed. 663; Northam v. Boston, ill C. C. A. 450, 190 
Fed. 722. 

11 Supra. ,2 107 U. S. 454, 461. 
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be properly said that since the common usage had been adopted, 
there is no negligence, — not because the "unbending test of neg- 
ligence is the ordinary usage of the business," but rather by 
reason of the fact that due care, namely, that degree of care 
ordinarily used by the average prudent man, had been used. 
The disregard of the surrounding facts and circumstances limits 
the rule to those cases of usual occurrence, where there are no 
peculiar facts and circumstances bearing upon the injury com- 
plained of, and to those cases only. In such a case, if the usual 
and ordinary methods or appliances have been used, there being 
no circumstances calling for special care, there is no negligence, 
and any injury that may have resulted does not sustain a claim 
for damages. 13 

The "unbending test," being by its very wording a rule with- 
out exception, lacks that degree of flexibility required to reach 
a just result in many cases to which it might be applied. It de- 
nies the jury the right to find the common usage to be a neg- 
ligent one and forces them to say that a failure to adopt the 
common usage is conclusive of negligence, and conversely, that 
the adoption of the common usage is conclusive of the absence of 
negligence. 14 It is evident to what this rule might lead. For 
example, assuming the existence of the "unbending test," if 
the legislatures had not compelled the railways to adopt the au- 
tomatic couplers, and a "fair average" of the railways of the 
country had refused to install the automatic couplers on their 
cars, by whatever motives they may have been influenced, or 
even by concerted agreements, and the minority of railways had 
adopted such new improvements with the increased safety of 
their employees, then under the application of the "unbending 
test," the iniquitous "fair average" could successfully defend all 
actions by employees for personal injuries resulting from not 
using automatic couplers, by pleading under the rule, that they 
had conformed to the usage adopted by a fair average of their 
trade. The upholding of the "unbending test," therefore, en- 
courages concerted resistance, on the part of modern employers 

" Young v. Mo. Pac. Ry. Co., 93 Mo. App. 267. 

14 Sanford-Day Iron Works v. Moore (Tenn., 1915), 179 S. W. 373, 
3 Va. L. Rev. 321. 
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and manufacturers, to the adoption of safer methods and ap- 
pliances, and our legislatures are constantly being compelled to 
enact laws requiring the employers and manufacturers to adopt 
the new and improved methods and appliances, which they would 
do on their own initiative for their own benefit, as well as for 
the protection of employees, were it not for the "so-called un- 
bending test of negligence." 15 

Referring to the last clause of the test, we find that it is 
correctly stated that the standard of due care is the conduct 
of the average prudent man. But who is prudent, or careful, or 
diligent? In order to determine this question, careful consid- 
eration must be given to the surrounding facts and circumstances. 
What is prudence in one case may be negligence in another. 
The ordinary usage and custom might be the proper test under 
ordinary circumstances, for the average person is ordinarily a 
prudent one ; ie yet when the same person is confronted by ex- 
traordinary or unusual circumstances, the common custom or 
usage is no longer the proper test or standard and there can be 
no fixed and absolute rule for the determination of the question 
of negligence. The jury must consider the unusual circumstances 
and decide whether in their opinion such circumstances would, 
or would not have caused a prudent man to act differently and 
not in accordance with the common and ordinary usage. The 
test, therefore, is no longer "unbending" and is improperly so 
called, as such. a term tends to confuse and lead one into think- 
ing that the rule is of universal application. Resort must then 
be had to other means of determining the question of negligence, 
otherwise the application of the "unbending test" would forego 
all chances of there being any negligent acts, even under the 
unusual circumstances. Yet it cannot be denied that negligence 
can occur under such circumstances, even though the common 
usage be adopted. This is apparently begging the question, but 
the following example will explain. 

In the case of Texas & Pacific Railway Co. v. Behymer, 17 the 
plaintiff was employed by the defendant as a brakeman and was 
engaged in switching cars, the tops of which were covered with 

" 3 Labatt, Master and Servant, § 947. 

'" Shearman & Redfield, Negligence, § 10b. 

" 189 U. S. 468. 
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snow and ice at the time of the injury. While the plaintiff was 
on the top of one of the cars so covered with snow and ice, it 
was bumped with some violence into another car for the pur- 
pose of making a coupling, as a result of which the plaintiff was 
thrown to the ground and injured. In upholding a verdict for 
the plaintiff, the Court said : 

"No doubt a certain amount of bumping and jerking is to 
be expected on freight trains, and under ordinary circum- 
stances, cannot be complained of. Yet it can be avoided 
if necessary and when the particular and known condition 
of the train makes a sudden bump obviously dangerous to 
those known to be on top of the cars, we are not prepared 
to say that a jury would not be warranted in finding that 
an easy stop is a duty." 1S 

This decision was rendered in spite of the fact that there was 
uncontradicted evidence to show that it was the common custom 
of railways to make such bumps and jerks in coupling cars while 
brakemen were on the top of them. 

The harmful results that would in all probability follow the 
adoption of the common usage, and the safe results that would 
be assured by the substitution of a different method might, in 
a particular case, be so apparent that a prudent man would re- 
ject the former, and adopt the latter course. But in doing this 
he would depart from the rule laid down by the "unbending 
test" and of his own accord adopt the wiser and safer rule. 
Yet the rule of the "unbending test" constrains him to adopt 
the unsafe method in order to bring himself within the rule 
and escape the charge of negligence. It might be contended that 
the "unbending test" calls for the application of the ordinary 
usage under similar circumstances; but if there are unusual cir- 
cumstances the rule is not to be applied. It certainly should 
not then be applied, for such unusual circumstances, from their 
very nature, have not arisen often enough to justify the pro- 
mulgation of a rule upon them as a basis. Yet it will be found 
upon examination of some of the authorities that it has been 
applied in just such cases. 19 

,s 189 U. S. 468, 470. 

™ Southern Ry. Co. v. Foster, 111 Va. 770, 69 S. E. 972 (defective 
brakes). 
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It is here that the rule works injustice. Most of the facts 
and circumstances, and possibly all save one fact, may be those 
ordinarily existing, yet there might be one peculiar fact or cir- 
cumstance, that is only rarely present, but such as would have 
a very material bearing on the injury, as the knowledge of the 
brakeman's presence on the snow covered car in the case of 
Texas & Pac. Ry. Co. v. Behymer. 20 It is argued that, never- 
theless, the rule as stated at first, being "unbending," is still 
to be applied, if the jury believe that the circumstances are sim- 
ilar to those that ordinarily exist. A correct verdict would be 
reached in such a case if the peculiar fact or circumstance was 
borne in mind when deciding the question of negligence. But 
when an instruction is given, embodying in it the "unbending 
test" doctrine, the jury would be misled to overlook the peculiar 
circumstance and would consider that they were instructed to 
find that there was no negligence if they believed that the or- 
dinary method in use under circumstances ordinarily similar 
were adopted. Such a misinterpretation would be fatal to the 
rights of the plaintiff and it seems fair to conclude that this in- 
terpretation would be put upon the instruction by the jury. Any 
other interpretation would be meaningless, for the words "un- 
bending" and "ordinary" would be hopeless of reconciliation 
with any other meaning, when it is considered that extraordinary 
circumstances have arisen. The chief limitation is that the com- 
mon custom or usage should be considered as merely evidential 
and should not be erected into an absolute legal standard or test 
of liability. 21 

Henry R. Miller, Jr. 

Richmond, Va. 

20 Supra. 

21 Cass v. B. & L. R. R. Co., 14 Allen (Mass.) 448; Maynard v. Buck. 
100 Mass. 40. 



